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The 2006 survey is a picture of an increasingly 

active environment for disputes worldwide.

•  Companies with $1 billion or more in annual 

revenues spent an average of $31.5 million 

on all their legal matters in the past year. 

•  The percentage of companies surveyed with over 

50 lawsuits pending more than doubled from 

last year. Among United Kingdom respondents, 

the percentage tripled. 

•   Forty percent of the sample had one or more 

lawsuits filed against them in which $20 million 

or more was at issue, and the percentage of companies 

with class actions pending is up significantly from 

last year. 
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A LARGER, MORE INTERNATIONAL SAMPLE

Now in its third year, this independent survey of senior corporate counsel commissioned 

by Fulbright & Jaworski, canvassed 422 participants in 2006—the largest number to date 

and, once again, a statistically signifi cant number. Th ere were 311 United States participants 

and 111 from 23 countries across the globe, including 45 in the United Kingdom. Th e 

result is a far more international picture of corporate litigation trends than previous surveys. 

United Kingdom responses are included in the international fi gures cited, but in some cases, 

they are also broken out separately.

Th ree of the survey topics were divided among the participants in order to reduce the length 

of time required for each respondent to complete the survey. Half of the participants (51%) 

were asked questions regarding electronic discovery, records retention and the virtual 

law fi rm. Th e other half (49%) answered questions concerning international disputes and 

multi-step dispute resolution. All 422 participants answered the questions in all of the other 

sections of the survey.

Th e results were compiled and cross-tabulated in four categories: company size by annual 

revenues, industry, country of residence (United States, United Kingdom and international) 

and by geographic region of United States-based companies. For further breakdowns 

of specifi c information by any of these categories, or to request additional data or analyses 

of specifi c topics, please contact Fulbright & Jaworski at litigationtrends@fulbright.com.
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THE SAMPLE PROFILE

Over eighty percent of the 2006 survey participants hold a senior legal title in their companies 

(i.e. General Counsel, Vice President and General Counsel, Legal Director, Associate General 

Counsel, Senior/Executive Vice President and General Counsel and Deputy General 

Counsel). Th is year, for the fi rst time, more than half of the companies surveyed are 

in the largest category by annual revenues.

Th e portion of publicly-held companies increased this year to 57% from 40% in the 2005 

survey. Two-thirds are listed on the New York Stock Exchange, 19% on NASDAQ, 12% 

on the London Stock Exchange and 14% on other exchanges.

Energy and fi nance are the most well-represented industries (14% each) with manufacturing 

close behind (12%). Technology represents a signifi cantly larger portion of the international 

sample than it did in the United States (12% vs. 6%).

“     We appreciate constant communication. 

Good counsel know to call and discuss 

progress and costs before they are incurred 

to avoid any misunderstanding.” 

– Vice President and General Counsel, Aerospace
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Industry Total United States All International
(Including United Kingdom)

Financial/Banking 14% 14% 13%

Energy 14% 12% 17%

Manufacturing 12% 12% 12%

Technology/
Communications

8% 6% 12%

Retail/Wholesale 7% 8% 6%

Health Care 6% 8% 4%

Insurance 4% 4% 5%

Engineering/Construction 3% 3% 4%

Real Estate 3% 3% 2%

Education 3% 4% 1%

Trade Assoc./Nonprofit 2% 3% 2%

Industry Representation
(Total, United States & International, including United Kingdom)

Companies worldwide spend an average 

of $15.8 million annually on all their 

legal work, according to the survey. 

More than two-thirds goes to litigation 

(not including judgments or settlements).

Contract disputes concern energy 

companies the most, followed 

by IP/patent disputes and 

environmental/toxic tort.
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For billion-dollar companies, the number of lawsuits soared to 556 cases, 

with almost half facing 50 new suits annually. Forty percent of large companies 

expect the number of actions to increase in the coming year; insurers carry the largest 

burden, confronting an average of 1,696 lawsuits, followed by retailers and energy fi rms.
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LITIGATION OVERVIEW

Litigation is on the Rise
Despite a general belief that civil trials are declining in favor of alternative forms of dispute 

resolution, lawsuits were, by far, the most frequent form of dispute commenced against the 

companies surveyed. Th ose reporting more than 50 lawsuits represent 23% of the total 2006 

survey sample, compared with just 11% in 2005. However, United Kingdom fi gures in the 

50-plus category tripled, from just 5% in 2005 to 15% in 2006. Th e percentage of companies 

with no lawsuits fi led against them fell from 25% to 11%. Nearly all of the largest companies 

surveyed had at least one lawsuit fi led against them in the past year, compared with 58% of the 

smallest companies.

Th e most frequent lawsuit targets by industry shifted somewhat. Last year, they were energy, 

health care/pharmaceutical and insurance; this year they are energy, manufacturing and whole-

sale/retail. Arbitration activity was highest in energy and insurance in 2005; insurance took the 

top spot in 2006 followed by energy, engineering/construction and banking/fi nancial services.

“ We are looking for a fi rm that has full and 
unconditional commitment to exclusively 
and effi  ciently serve our needs.” 

–General Counsel, Financial Services
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When $20 Million-Plus Is At Stake
Forty percent of the respondents said their company had at least one lawsuit fi led against 

it in the past year with $20 million or more at issue; two percent had more than 50 lawsuits 

in that category; and three percent had more than 50 arbitrations of $20 million or more. 

Naturally, the largest companies ($1 billion or more in revenues) were the most frequent 

targets of these larger suits with 62% reporting at least one in the $20 million category. 

While regulatory proceedings of this magnitude are far less common, 44% of the 

United Kingdom respondents and 30% of the total international respondents faced 

at least one in the past year. Just 14% of the United States respondents had dealt with 

a $20 million-plus regulatory proceeding.
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Nearly a quarter of all the companies 

surveyed have initiated at least one lawsuit 

of $20 million or more; 15% have commenced 

at least one arbitration of that size.

What’s Ahead
Half or more of the survey respondents expect the total number of legal disputes their 

organizations will face in the coming year to remain stable in both the United States 

and the United Kingdom, while signifi cant numbers predict increases in both countries.

“ Outside fi rms must have a broad understanding 

of a variety of legal systems and should be able 

to apply this understanding to the needs 

of our organization.” 

–Vice President and General Counsel, Energy
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Major Differences in Litigation Concerns

As survey participants look ahead, labor/employment disputes dominate the types of litigation 

causing the greatest concern to a much greater extent than in 2005 (48% vs. 26%). Contract 

disputes followed, along with regulatory matters, class actions and IP/patents. Product 

liability and personal injury fell from the top tier this year.

International and United States respondents are relatively consistent in ranking their concerns 

with three notable exceptions. Regulatory issues were more often cited by United Kingdom 

companies, 40% stating them to be a primary litigation concern, compared with 21% of 

United States companies.

“Have the courage to give advice!”

– Senior Legal Counsel, Director of Litigation
 & Regulatory Aff airs, Manufacturing
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Trends in Use of Outside Law Firms
Of the respondents, 25% employed more than 20 law fi rms and 31% used two to fi ve. 

United States companies hire many more outside law fi rms than their counterparts abroad; 

for example, 42% of the United States sample hired 11 or more fi rms versus only 9% 

of the United Kingdom companies.

However, United States companies using 11 or more fi rms show a decline since the 2004 

survey (from 50% to 42% today), possibly refl ecting the widely publicized United States trend 

toward consolidating the number of outside law fi rms. 

Within the total sample, companies surveyed with annual revenues of $1 billion or more 

using 11 or more law fi rms declined dramatically from 83% in 2004 to 63% in this year’s 

survey. Th e industries generally using the most outside law fi rms are retail/wholesale, 

manufacturing, engineering/construction and insurance.

“ I do not like hiring one fi rm for all types of 

work. In my experience, volume discounts 

result in less responsive treatment and I’ve 

generally been unhappy with the results.”

– Vice President and General Counsel, Manufacturing
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“ A fi rm should be more than just a collection 

of lawyers or practice groups. Th ere are many 

fi rms with brilliant, sophisticated attorneys 

in them. What a large, modern corporation 

needs and expects is an equivalently 

sophisticated organization.”

– Associate General Counsel, Health Care
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14%

14%
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Significant Cases Pending (United States)

The Busiest United States Courthouses
California, Texas and New York are the states with the greatest number of signifi cant 

cases pending. Th e retail/wholesale industry, in particular, listed California most frequently 

for signifi cant cases pending (65%); nonprofi ts mentioned Texas most often (83%); and 

both retail/wholesale and banking/fi nancial services listed New York most frequently (39%). 

New York is also the state where international companies are most likely to have cases 

pending (46%).

By far, the greatest concerns about pending legal action in the United States are legal costs 

(51%) and punitive damages (32%), followed by lack of familiarity with the United States 

legal system (25%), juries (18%) and liberal discovery rules (17%).

Matters Pending Outside the United States
Signifi cant pending matters are generally spread evenly among all industries in the United States, 

which is not true worldwide. For example, 40% of the energy industry face signifi cant matters 

in South America, and 20% cite Canada. Insurance respondents mentioned the United Kingdom 

most often (43%) as well as Canada (21%). Technology/communications companies listed 

Western Europe (48%) and the United Kingdom (40%).
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Th e average litigation expenditure for United States companies surveyed has increased 

by 50% from last year to $12 million—a fi gure that does not include ultimate case 

settlement or judgment payments. Litigation costs loom even larger considering that they 

represent more than 70% of overall legal spending by the average United States business.
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LITIGATION COSTS

Litigation Gets Lion’s Share of Budgets
United States respondents average approximately $16.8 million in total annual expenditures for 

all their legal work, compared with an average of $9.4 million for international organizations. 

Five percent of the entire survey sample spend $60 million to $1 billion while one-third spend 

$500,000 or less. 

Th ree industries had signifi cantly higher mean total expenditures for all legal work than 

the rest: insurance ($40.7 million), manufacturing ($21.8 million) and energy ($17 million).

When it comes to litigation costs, insurers again top the list with annual litigation 

expenditures averaging $33 million—not only more than three times the survey average, 

but almost double what the average United States company spent on all its legal work. 

Engineering and construction fi rms came in a close second, averaging almost $31 million 

annually on litigation. Manufacturers and energy concerns also skewed higher than the survey 

average, hitting $12.3 million and $11.8 million respectively for their litigation costs. 

Health care companies averaged $9.7 million followed by technology/communications 

($8.3 million), fi nancial services ($7.4 million) and retail/wholesale ($2.1 million). 

Real estate fi rms came off  fairly light on litigation spending, at an average of only $389,000 

per year. Th e sectors taking the smallest economic hit from disputes were nonprofi ts ($265,000) 

and trade associations ($315,000). Smaller is obviously better when it comes to litigation 

spending, given that companies under $100 million averaged only $190,000 on disputes, 

less than 2% of the overall survey average.  
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of Lawsuit Budgets

Companies with $1 billion or more in 

revenues spent an average of $31.5 million 

on all their legal matters in the past year, 

compared with $767,350 for companies 

under $100 million in revenues.

Lawsuit Budgets: Useful or Useless?
Survey participants that frequently or always require litigation budgets from outside 

counsel comprised 27% of the total sample, down from 37% in the 2005 survey. Th e 

insurance industry is the one, by far, most likely to require a budget frequently or always 

(46%) followed by energy, manufacturing and engineering/construction.

Requiring budgets is one thing, confi dence in their accuracy and reliability is another. 

One-third of the international participants feel outside counsel budgets are frequently 

or always accurate and reliable, versus only 22% of the United States participants.

Despite that, it appears that clients look favorably on law fi rms that prepare a detailed 

litigation budget without being asked. Sixty percent of survey participants said they are 

likely or very likely to engage such a fi rm for future matters.
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Fixed Fees Are the Preferred Alternative Billing Method
Nearly half of the survey sample prefer fi xed fees (48%) over other alternative billing 

methods, followed closely by volume discounts (42%). Of the alternative methods 

suggested, contingency fees are far more popular in the United States than internationally 

(25% vs. 12%); international participants are more comfortable with electronic billing than 

their United States counterparts (25% and 15%, respectively). In the United Kingdom, 

contingency fee arrangements are not permitted and fi xed fees are rarely used in contentious 

proceedings except for low value or debt collection matters.

Th ose respondents that use contingency fees at least sometimes (20%) use them most 

frequently for contract disputes, followed by insurance and tax matters. 

Volume discounts are most attractive to the health care/pharmaceutical, real estate and 

insurance industries while manufacturing and energy favor success-based bonuses. 

“ Corporate counsel should never be surprised by a bill 

from its outside law fi rm. If not addressed immediately 

and appropriately by the outside law fi rm’s relationship 

partner, surprise leads to distrust and, eventually, 

the end of a relationship.” 

– Vice President and General Counsel, Retail/Wholesale
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Most companies surveyed have not yet had their e-discovery protocols and procedures tested 

in the courts. However, with the amended Federal Rules concerning electronic discovery, 

companies may face more court tests of their e-discovery preparedness in cases where 

the meet-and-confer process does not eff ectively resolve e-discovery disputes. Amendments 

to the Civil Procedure Rules in England and Wales are likely to have a similar eff ect.
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ELECTRONIC DISCOVERY PREPAREDNESS

Litigation Readiness
Th e ability to handle diffi  cult e-discovery matters is a source of concern for most 

organizations surveyed. Just 19% of respondents consider their companies to be well-prepared 

for e-discovery issues while the vast majority (81%) report being not at all prepared to only 

somewhat prepared.

More than a third of the United Kingdom contingent (35%) felt “not at all” or “poorly 

prepared,” while 23% of the United States respondents fell into this category. Even the 

largest companies demonstrated little confi dence in their preparedness with just 19% feeling 

well-prepared. No one feels completely prepared.

When asked about the resources they use for e-discovery assistance, the majority start with 

their in-house, general IT resources (61%) and supplement them with others, most frequently 

outside e-discovery vendors (31%). Law fi rms with e-discovery expertise are part of the mix 

for 25% of the respondents, and 13% also rely to some extent on in-house e-discovery teams. 

Th is practice is more widely used in the United Kingdom and internationally than in the 

United States.

“ Don’t send me a document by 
mail that is available electronically. 
We appreciate counsel who keep costs 
to a minimum yet do not cut corners 
as far as getting the job done.” 

– Associate General Counsel, Education
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Satisfaction with E-Discovery Assistance
(Satisfied or Very Satisfied)

Satisfaction with E-Discovery Resources 
Th e various types of e-discovery resources used produced relatively even levels of satisfaction 

with the exception of outside e-vendors. Just 44% of respondents were satisfi ed or very satisfi ed 

with their e-vendors, and of those, only fi ve percent were very satisfi ed. 

More Use of Litigation Hold Policies
Th e use of litigation hold policies increased signifi cantly among United Kingdom companies 

from 62% in the 2005 survey to 86% in 2006. Overall, those with litigation hold procedures 

for anticipated litigation, a third-party subpoena or regulatory investigations, remained 

virtually unchanged from last year (75% in 2006, 74% in 2005). International companies 

are much less likely to have litigation hold policies in place than United States fi rms 

(56% vs. 80%). 

However, some industries show signifi cant increases in the use of litigation hold policies, 

following through on the intentions expressed in last year’s survey. Retail/wholesale, 

banking/fi nancial services and manufacturing had the most signifi cant increases. 

In 2005, 37% of respondents said they had plans to adopt or revise their litigation hold policy 

in the coming year; in 2006, 42% have plans to do so. Banking/fi nancial services companies 

show the greatest increase (21% in 2005, 57% in 2006), refl ecting the ongoing eff ects of the 

Sarbanes-Oxley Act and other regulatory requirements in the United States. Th e number of 

respondents in the United Kingdom who plan to adopt/revise litigation hold procedures has 

dropped from 31% in 2005 to 23% in 2006. Th is decrease may refl ect the fact that regulatory 

issues are becoming a primary concern for United Kingdom companies and therefore most 

have already adopted or recently revised such policies.

E-DISCOVERY VENDORS44%

IN-HOUSE SPECIALIZED E-DISCOVERY TEAMS56%

IN-HOUSE GENERAL IT RESOURCES57%

LAW FIRM(S) WITH SPECIAL E-DISCOVERY EXPERTISE53%
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Litigation Hold Procedure in Place

UNITED KINGDOM

UNITED STATES

INTERNATIONAL*21%

23%
31%

46%
38%
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Plan to Adopt/Revise Litigation Hold Procedure

*Not surveyed in 2005

Although companies are implementing policies 

in response to e-discovery issues, nearly two-thirds 

of respondents (64%) say their company has not 

conducted employee training for records retention 

or litigation holds.
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Written Records Retention Policy in Place 
(By Industry)

Records Retention Policies
Th e use of written records retention policies in both the United States and United Kingdom 

remained relatively stable from last year at nearly 80%. Th e international fi gures, included 

for the fi rst time this year, are somewhat lower at 70%. Again, there were notable increases 

in some industries (technology/communications and retail/wholesale), but health care 

showed a dramatic drop from 2005 to 2006 in both records retention and litigation hold 

policies. As might be expected, more than 80% of the companies of $1 billion or more 

in revenues have litigation hold and records retention policies, while smaller and mid-sized 

companies are less likely to have them.

Th e majority of the respondents were not aware 

if the outside law fi rms they utilize have 

specialized electronic discovery practice groups.
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Lawsuits were most prevalent in the United States, with 89% of companies 

reporting litigation compared with 87% internationally and 78% in the 

United Kingdom. Regulatory proceedings were most prevalent in the 

United Kingdom at 58% compared with 51% for companies in the United States. 



INTERNATIONAL DISPUTES

Litigation in the Americas
As might be expected, particularly with the high concentration of United States companies 

represented in the survey, the United States is a common litigation venue for most of the 

participants. Nearly half of all respondents have no litigation matters pending outside the 

United States, and another one-third have just 20% or less of their matters outside 

United States borders.

When survey respondents were asked to estimate the number of litigation matters they face, 

excluding arbitration, in 15 areas of the world, surprisingly, South America produced the 

highest average number of cases per respondent (456). United States respondents report 

an average of just 12 matters pending in South America and the United Kingdom group 

averages none. However, the international group, as a whole, reported 90% of their cases 

in South America.

Th is apparent statistical anomaly is likely due to the region’s reputation as a highly active 

jurisdiction for labor and employment matters. Companies of $1 billion or more in revenues 

average the most cases in South America (529) and the United States (389). Mid-sized 

companies also average far more cases in South America (221) than in the United States (27). 

Th ese fi gures would indicate that respondents from the large and mid-sized companies 

in the region participating in the survey likely drove up the South American average case 

load substantially.

Litigation Caused by Events Abroad
When asked how often litigation matters involving their company arise out of events that 

have occurred abroad, responses from the United Kingdom varied substantially from those 

of United States companies. Nearly three-quarters (73%) of the United Kingdom group say 

events abroad sometimes or frequently are the cause of litigation, compared with just 23% 

of the United States respondents. More than half (52%) of all international respondents 

report that events outside their home countries sometimes or frequently produce litigation. 

Considering the ongoing process of globalization, it can be assumed that these numbers are 

likely to grow in the years ahead.

“ Th e relationship between in-house counsel 

and external law fi rms is a delicate one. It is 

important to have a good line of communication 

as well as an equal basis for that relationship.” 

– Vice President and General Counsel, Energy, Engineering 
  and Government sectors
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International Arbitration vs. Litigation Costs 
Respondents see little cost diff erence between international arbitration and litigation with half 

or more in the United States and United Kingdom saying the two cost about the same. Th is 

evaluation of costs is similar to the 2004 survey of United States respondents only, in which 

47% saw at least some savings with arbitration and 44% saw none. 

Th e United Kingdom group of participants is more likely to believe that arbitration costs 

more than litigation (30%) rather than costs less (20%). Th e reason for this is likely to be the 

increased level of case management in the United Kingdom courts and the use of interim cost 

orders that are payable by a party if an application fails. Th e payment of an interim cost award 

is not aff ected by the ultimate outcome of a trial and therefore has nothing to do with the 

overall merits of the case.

Opinions are also mixed in the international group with more than a third saying the two 

cost the same, 39% saying arbitration costs less and 26% believing it costs more. Among the 

companies utilizing arbitration the most ($1 billion or more in revenues), 48% said arbitration 

is of similar cost to litigation and a quarter think it costs more.
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LESS THAN
SAME
MORE THAN

15%

43%

43%

Time to Resolution for International 
Arbitration Matters
(All Respondents)

21%

26%

53%

SAME
LESS THAN
MORE THAN

International Arbitration 
Costs vs. Litigation Costs
(All Respondents)

Increases in litigation in the United States are expected by 71% 

of the respondents (82% among United States respondents). 

Nearly 80% of companies with less than $100 million annual 

revenues expect increased litigation activity.

Which Is Faster?
A signifi cant portion of respondents believe the time to resolve international arbitration 

matters is less than that for litigation (43%), but the same number (43%) think it is about 

the same. Most respondents (63%) believe the ease of enforcing an arbitration award is 

about the same as a court judgment; 10% say an arbitration award is easier to enforce and 

27% believe it is less easy to enforce.
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Preferred Arbitral Institutions and Rules
(All Respondents)

AAA/ICDR (American Arbitration Association/International Centre for Dispute Resolution)

ICC (International Chamber of Commerce)

LCIA (London Court of International Arbitration)

CPR (International Institute for Confl ict Prevention and Resolution)

WIPO (World Intellectual Property Organization)

UNCITRAL (United Nations Commission on International Trade Law)

ICSID (International Centre for the Settlement of Investment Disputes)

A Diverse Choice of Arbitral Institutions and Rules
United Kingdom respondents’ preference for the LCIA dramatically increased this year, 

apparently at the expense of the ICC. Rankings of the top four most preferred arbitral 

institutions remained consistent with last year’s survey, although the preferences are spread 

more evenly across the various choices. Th e American Arbitration Association/International 

Centre for Dispute Resolution (AAA/ICDR) garnered virtually the same approval rating both 

years, and there were signifi cant increases for the International Chamber of Commerce (ICC), 

London Court of International Arbitration (LCIA) and the CPR International Institute for 

Confl ict Prevention and Resolution (CPR). 

Th e next four arbitration institutions or rules (World Intellectual Property Organization, 

United Nations Commission of International Trade Law, International Centre for the 

Settlement of Investment Disputes and “Others”) also show year-on-year increases, most 

likely for a variety of reasons. 

Th e ICSID increase refl ects the increasing protection for investors under bilateral investment 

treaties and the growing awareness of them. Increasing WIPO claims may be due to the 

institution’s success in convincing more intellectual property owners and users to adopt 

international arbitration. Th e upward trend in UNCITRAL claims may be a result of parties 

seeking to avoid the costs of institutional arbitration. Th e rise in the “Other” category is 

possibly a refl ection of the larger, more diverse international representation in this year’s 

survey sample.
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Industry 1st 2nd 3rd

Education AAA/ICDR, WIPO – –

Energy LCIA AAA/ICDR, ICC –

Engineering/Construction ICC
LCIA, UNCITRAL, 

AAA/ICDR
–

Banking/Finance AAA/ICDR ICC, LCIA CPR

Health Care CPR, ICSID, ICC – –

Insurance AAA/ICDR – –

Manufacturing AAA/ICDR ICC LCIA

Nonprofit AAA/ICDR – –

Real Estate
AAA/ICDR, ICC, 

Singapore Arbitration 
Association

– –

Retail/Wholesale AAA/ICDR LCIA UNCITRAL

Technology/
Communications

ICC AAA/ICDR, LCIA –

Preferred Institutions and/or Rules by Industry

ICC

LCIA

27%
67%

91%
24 %

0 10 20 30 40 50 60 70 80 90 100

2005
2006

Preferred Arbitral Institutions
(United Kingdom Respondents)

Nearly two-thirds of energy industry 

respondents listed the LCIA among the 

preferred arbitral institutions while 

72% of the manufacturing industry 

favored the AAA/ICDR.

Respondents selected the United States 

(61%) and the United Kingdom (52%) 

as the countries where arbitration 

awards are most easily enforced.
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Utilized Multi-Step Dispute Resolution*

LARGE SAVINGS
17%

16 %

SOME SAVINGS
60%

70%

NO SAVINGS
18%

12 %

LARGE COST INCREASE

SOME COST INCREASE
6%

1 %

1 %
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2005
2006

Multi-Step Dispute Resolution
(All Respondents)

Sum of percentages may total more than 100% due to rounding.

Dispute Resolution One Step at a Time
Th ose employing a formal multi-step resolution process* increased somewhat from last 

year, particularly in certain industries. Other industries increased their use of a multi-step 

resolution process over the past year. Th ey are energy (from 67% to 71%), health care 

(from 47% to 58%), manufacturing (from 56% to 68%) and banking/fi nancial services 

(from 41% to 44%).

* A formal, agreed procedure whereby inter-company disputes are, if necessary, escalated to senior executives of each company.  

Litigation or arbitration can proceed only if they fail to resolve the dispute.  

“ Strong communication between both outside 

counsel and in-house staff  is critical. We keep 

as much discovery response inside as we can and 

make informed judgments about what research 

to perform and which motions to bring.”

– Senior Vice President and General Counsel, Chemical Distribution
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United States companies were highly selective in their ranking of the strongest 

arbitration systems. Sixty-one percent said that the United States was the country most 

likely to have an arbitration ruling enforced, followed by the United Kingdom (48%), 

Canada (29%) and Australia (11%). Among international respondents, 69% chose 

the United Kingdom as having the most eff ective system.
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33%

Criteria for Selecting Firms for Virtual Law Firm Strategy

An Outside “Team” for Complex Litigation
Several questions were posed to survey participants concerning the “virtual law fi rm” 

concept in which a company employs several national and/or regional law fi rms to coordinate 

complex litigation among them. For example, one fi rm might be retained to serve as national 

e-discovery counsel while other fi rms would handle expert witnesses, trial work, appellate 

issues, regulatory matters, etc.

Th ree-quarters of the respondent organizations never or rarely have a legal dispute involving 

a large number of cases in multiple jurisdictions that require coordination. Th e industry 

sectors most likely to have implemented a virtual law fi rm strategy are energy, technology/

communications and manufacturing.

Th e types of disputes where a virtual law fi rm approach has been employed most frequently 

are: class actions (32%), contracts (27%), IP/patents (27%), product liability (23%) 

and environmental/toxic tort (23%). Expertise in the subject matter and specifi c industry 

knowledge were the most important attributes cited in developing a virtual law fi rm strategy.

Eighty-eight percent of those who have tried a virtual law fi rm strategy endorse it as some-

times or frequently superior to a single fi rm. However, when looking at the energy industry, 

40% rate a virtual law fi rm strategy as rarely or never superior while 40% rate it as sometimes 

superior and 20% rate the approach as frequently superior.

THE VIRTUAL LAW FIRM

F U L B R I G H T     J a w o r s k i  L . L . P.30 T h i n k  F u l b r i g h t .™



As promising as it may sound, virtual law fi rms are not yet an idea whose time 

appears to have arrived. Eighty-three percent of companies said they have never made 

use of a law fi rm cooperative in connection with litigation matters.
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Types of Class Actions

CLASS ACTIONS

More Companies Face More Class Actions
One-third of the survey participants have at least one class action pending compared with 

the 2005 survey in which just 18% reported any class actions within the previous three years. 

United States companies make up 88% of those facing class actions. Although not yet at the 

level of the United States, the United Kingdom is also reporting an increase in class actions. 

One in four (25%) of United Kingdom companies has class actions pending against them 

in the United States; this represents a signifi cant increase over the 6% of United Kingdom 

companies who reported class/group actions last year.

Industries with the highest percentages of class actions pending in the United States are insurance 

and retail/wholesale. Labor and employment cases continue to generate the largest number of class 

actions followed by securities litigation and enforcement.

Lukewarm on the United States Class Action Fairness Act (CAFA)
Again this year, as in the 2005 survey, a signifi cant majority (72%) feel the CAFA statute 

has had no eff ect, but more than a quarter believe the Act’s eff ect has been benefi cial.

One-third of those giving the Act their approval are energy companies and those within 

$1 billion or more in revenues. Just 27% of respondents said their organizations had a case 

removed from state to federal court because of CAFA provisions.
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Nearly two-thirds of respondents reported not having any class actions pending 

against them even though such suits were cited among counsels’ most pressing dispute concerns. 

Billion-dollar companies took the lion’s share of class actions—they were over fi ve times 

more likely than middle-market companies and nine times more likely than companies 

under $100 million to be aff ected.



Industries seeing the greatest increase in regulatory inquiries 

and investigations are energy, engineering/construction, 

banking/fi nancial services, health care/pharmaceutical 

and retail/wholesale.

REGULATORY MATTERS

More Time Spent on Regulatory Spending
In response to a question about the amount of time they had spent on regulatory matters 

in the last three years, 44% of respondents said the same amount of time, and an equal 

number (44%) said more time. Among industries, three-quarters of the health care 

companies and two-thirds of the retail/wholesale industry said they now spend more 

time on these issues. 

Th e rise in regulatory and enforcement actions has also fueled the growth in internal 

investigations. Sixty-three percent of all United States companies surveyed reported having 

undertaken at least one internal investigation requiring outside counsel in the past year alone. 

More than half of the United Kingdom respondents reported spending the same amount 

of time on regulatory matters, but 30% reported an increase. Th e largest United States 

companies is the group spending the most time addressing regulatory investigative requests.

Response to an Increased Amount of Regulatory Activity 
Nearly half of the companies surveyed have seen an increase in regulatory inquiries 

or investigations directed at their companies in the past three years. As expected, the 

companies with $1 billion or more in revenues are more likely to have experienced 

an increase in these matters than the companies with $100 million or less in revenues 

(57% vs. 27%). Nearly half (47%) of the international companies have had an increase 

in regulatory activity. Th irty-eight percent of United Kingdom companies reported 

an increase in regulatory activity. Regulatory issues were cited by 40% of United Kingdom 

companies as one of the types of legal disputes that are of greatest concern; this compared 

with only 21% of United States companies. 

The Most Active Regulatory Agencies
Due to the high representation of United States companies, the greatest number of inquiries 

over the past three years across the entire sample of respondent companies have come from 

the Securities and Exchange Commission (SEC) and Occupational Safety and Health 

Administration (OSHA). Sixty percent of the insurance companies had inquiries from 

State Attorneys General, and 47% of the banking/fi nancial services industry has received 

SEC inquiries.
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Increase in Number of External Regulatory Inquiries/Investigations
(In 2005)
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“Th ere needs to be ongoing communication between inside and outside counsel, 

jointly deciding tactical issues, with both sides understanding that 

it’s not always right to turn over every rock.”
Vice President and General Counsel, Manufacturing



MESSAGE DELIVERED

What is the One Message You Would Like to Deliver 
to the Law Firms You Currently Use?
Cost: 47%. Cost was the most common concern expressed by respondents again this year, 

even more strongly than last year (35% in 2005).

 “ Be innovative in helping us control legal spending.” 
– Senior Vice President and General Counsel, Insurance

 “Good work at a fair price generates repeat business.”
– Vice President and General Counsel, Health Care

Communication: 19%. Respondents also said their law fi rms need to do a better job 

communicating with their clients (compared with 14% in 2005).

 “ Management wants ‘no surprises’ and the same goes for 
in-house counsel.”

 – Associate General Counsel, Technology/Communications

 “ Communication of issues and expectations in both directions 
constantly is key.”

– General Counsel, Education

Effi  ciency: 11%. A signifi cant number of respondents cited the need for their fi rms 

to be effi  cient in dealing with their matters.

 “ I value outside counsel who is able to propose a practical, effi  cient 
and eff ective game plan and then execute it successfully.”

– General Counsel, Engineering, Architecture, Planning

 “Match resources with the seriousness of the risks involved.” 
– Senior Vice President and General Counsel, Retail/Wholesale

Business Understanding: 10%. Clients want their law fi rms to have a better understanding 

of their business.

 “Understand the client’s objectives.” 
 – Vice President and General Counsel, Energy

 “ Please focus on what we need, not what you think we should need.”
– Associate General Counsel, Financial Services
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What We’ve Learned
Litigation is not declining. More companies are facing growing numbers of lawsuits, and 

fewer are escaping them, even as arbitration numbers also grow. Regulatory actions are more 

prevalent internationally than in the United States and are now one of the biggest litigation 

concerns in the United Kingdom. 

In the realm of electronic discovery, certain industries are increasing their use and revision 

of litigation hold and records retention policies, but smaller and mid-sized companies in the 

sample remain vulnerable through lack of preparation. 

Opinions are about evenly divided on the cost and time-to-resolution advantages of 

international arbitration versus litigation, but organizations continue to increase their use 

of arbitration and to use a broad range of arbitral institutions. Class actions, while still 

concentrated among the largest companies, are impacting a greater portion of the survey 

sample than in the past. Finally, the one most important message clients have for outside 

counsel is to manage litigation cost more eff ectively.

What Else Would You Like to Know?
Th is overview of the Fulbright & Jaworski 2006 Litigation Trends Survey is available to our 

clients and friends. We welcome the opportunity to conduct onsite, personal presentations 

of our survey fi ndings for your organization, as well as web seminars. If desired, we can 

arrange for CLE credit. 

Please contact us if you would like further breakdowns of the data, whether by industry, 

company size or geographic region. If you have suggestions for topics to be covered or would 

like to participate in future surveys, please visit our web site at www.fulbright.com or email 

us at litigationtrends@fulbright.com. Th ank you for your interest, and when you want to 

know what’s happening in the world of dispute resolution, Th ink Fulbright.™

SUMMARY

“ It is critical that we fi nd a relationship with a fi rm 

that knows our business and our litigation strategy.” 

– General Counsel, Retail/Wholesale
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